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This is an appeal against the refusal an order: 

staying winding-up proceedings. The appellant is in 

business as a general s carrierm The r: ndent aims 

it owes him $5,279-41 suant to a contract he as 

an owner-driver was to be paid, in accordance ith an agreed 

formula, for s he carried on the llant 1 s behalf. 

The appellant , ' Ql tes both the amount and its liability 

pay anything, asserting that the respondent 1 s contract was 

not with it, but with another company, Red 

Transport Group Ltd, now in receivership. There are similar 

claims, apparently giving rise to the same issues, seven 

ot r owner-drivers to whom some $28,000 is alleged to be 

()':fol i fl9" 
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The respondent served a notice under s.218 of the 

Companies Act on 10 June 1988, s we were told did the 

other seven drivers), and filed its statement of claim 

(under prescribed Part IXA of the High Court 

Rules) on 28 October 1988c ser ce was not effected 

until 20 January 1989. Within the prescribed seven day time 

limit the appellant applied under R.700K for an 

restraining ion of the advertising of the proceeding 

and staying any further proceeding in relation to the 

winding-up. The application was ied an affidavit 

the llant's director, Mr King. It came before a 

' Master on 24 Fe uary 1989 and, no affidavit in opposition 

having been'filed, was journe~-to 8 Mar The Master: 

intimating that Mr King•s affidavit seemed to show t 

there was a serious issue to tried, made interim orders. 

An affi t by Mr Nicholson in opposition was filed shortly 

afterwards, t no ~ was made to it Mr King. This 

was, we were told, part because of the intimation which 

been given the Master, tly because Mr King was out 

of the country for a riod, and partly because it was not 

expected t t the Court wou to resolve the 

conflict in evidence that was apparent from the two 

affidavits. 

However che a ication was heard Sinclair J on 

8 March and ~. • " « 

ClSffilSSed ral judgment delivered t at day. 

The Judge was able to is se of the matter in this fashion 

because Mr Nicholson•s affida it had satisfied him that 

t re was ample e idence of the existence of a contract 



tween the parties entitling h 

understood ther:.::: was no dispute as to quan.tum. The absence 

of an answering aff t from the appellant doubtless 

facilitat this ew of the matter; indeed it may have 

ovided encouragement for the Judge to go further and make 

these comments, to ich Mr Meffin took particular e ion 

on the appeal~ 

i 

I am of the ·,,vievJ that Mr King's affida•lil': is less than 
frank so as not to at about bush, the plain 
inference to be awn is that his ntance wi the 
truth is somewhat distant. Just on face of the 

urnents and i:he contents of t'vo 
affidavits, the evi of Mr Ni 
preferable~to that of Mr King's and 
stated, Mi K s been s to 
truth, 

son is i 
as I have 

a str 

ini te 
already 
r to the 

It has long been set that the Court may under its 

rent juri iction restrain or s winding~ 

oceedings that are an oc:ess o 

abuse consists of using the winding- procedure, involving 

as it does the advertising of the petition with the 

likely consequence of serious commercial damage to the 

, as a means of obtaining t of a genuinely 

disputed debt. F()r in general, a winding-up order not 

be made where there is a genuine dis te. This is not an 

inflexible rule 1 as was stated i and illustrated Bateman 

eridge ~ance Co !;tc! [1969] NZLR 794 

[1971] NZLR 929 (PC); in this respect the law in 

New Zealand differs somewhat from that in England, which is 

more unbendingo The principles to be 

succinctly 1n this passage of the judgment of this Court in 



NZLR 242, 245, ich laws a reference to t judgm•ents 1n 

t Bateman case: 

ious the jurisdiction to restrain winding-up 
proceedings has to exercised with settled New 
Zealand law in mind. We thin that the governing 
consideration can only ther presenting or 
proceeding wi titian savours of unfairness or 
undue ther stigma attaches to a 

titian must on the particular facts. In 
cases whei~ appears to be a genuine and 
substantial disptite about the present existence of a 
debt it will be right to grant an injunction. But there 
will cases sufficiently out of the ordinary to 
justi a Jud 1n ing his hand. 

Rule 70 f1) regulates the procedure ing the 

icati lause (2) dir ts the Court to deal th 

the appl tion as if it were an application for an interim 

i unct on, and enables the Court to impose terms on any 

Subclause (3) states that nothing in the 

Rules limits the inherent juri iction of t Court. 

Counsel were agreed, and we think they were ri t, that 

there is nothing in Rule 70 to require ification or the 

principle enunciated in Exchanqe Finance Co Ltd v. 

Lemmington HoldLngs The applicant must shovJ a genuine 

and substantial d spute as to the existence of the debt, and 

that it would be unfair - as it usually would be - to allow 

that dis te to be resolved the nies Court rather 

than action commenced in the usual way. 

must be made on the material before the Court, not on. 

the thesis that some other material, which has not been 

adduced, might nonetheless a'\lailable .. 



two affidavits sworn 1n this case di 

areas of di te as to both facts and legal relat _hips OJ 

Mr King stated that prior to l r 1987 Mr Nicholson 

drove under a contract wi New Zealand Express Co Ltd in 

what was known as its Express division; and that is 

not centes t. As from 30 September 1987 

this di sian of New Ze 

t company and an as ated company, one of 

them knolfm as 1r, were acquired a 

company f Red air Transport Red 

lson apparent con tin to drive as he had 

before. Mr King said that Mr Nicholson remained in the 

ess division pr uced a nsample contractn, in blank, 

th 0 The Red Express Andair Trans rt Group", ici1 he said 

contained the terms of Mr Nicholson•s contract 1 altho he 

did not say that t latter had signed such a document. 

Mr Nicholson said was ich 

Mr King did not s s :~ was a s ate legal enti but 

invoices in the name of Andair Express Ltd point to the 

contrar being he case. 

Mr King said that 1n February 1988 he and the prin ipal 

of Alexandra's Couriers agreed on a restructuring which 

involved dividing the b siness of the Red Express 

between them as from l March 1 88; ana t at all the owner 
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drivers were offered conti of ~?ork o ded t signed 

new contracts; alternatively their enga s r.vould be 

te nated in accordance with the terms of their existing 

contracts~ re he referred to the ~ 

Mr Nicholson, clear referring to the same t c ~ said he 

at a meeting ' . \'1101 a -direct.or of llant and 

of Express Company informed the drivers that the 

llant had acquired the Express business~ t as 

from 1 March the drivers all be by the 

appellantr and t they until the end of March to s1gn 

contracts 1vi the appellant, or resi 

On ll uary - whether thia was be e or after the 

meeting is unclear, although we think it is likely to have 

en before the meeting - Mr Nicholson wrote to the Manager, 

ess, giving one month 1 s notice of termination, 

t stating that he wou work t ough to 31 March f there 

was a written guarantee that payment for that month wo be 

made by 2 April. There is no e dence that the guarantee 

The res ndent's claim 1s for work allegedly done after 

l March. Whether prior to that date he was working for the 

Red ress y, he asserts that 

1 Marc he was working for the appellant. 

i~ ~ -L.L.Offi 

account at the offer that was made 1n February tends to bear 

this out, for if the appellant was to take over the Red 

F~xpr e.ss rk, then presumably it uld become the employer. 



And further s rt is found 1n a memorandum which Mr King, 

as managing director of the llant, sent to the drivers 

on 10 f1archo In it he confi th.at the llant 

ta over both the Andair and the Red ess oper·ations; 

he ~'"el " ve come across to us from 

Red Express Andairn, and he sought patience and ration 

nFor the benefit of all Taxi Trucksn" Yet further 

s rt is in a letter Mr King, again as managing 

di ector of the llant, sent to clients on 21 March in 

~.vhicb he said t the Red Express ceas 

trading on 29 February. 

That .respondent rs had begun to work for 

the appellant is clear from a letter he, along with other 

cl r i \l-e r s , addressed to the on 15 March, giving 

seven notice of termination of "our association with 

Taxi Trucks Ltd". is period of notice was 

given pursuant to "the only document that we r ise as a 

working urnent for our association", namely " 

ess owner-driver contract". Contrary to Mr Meffin's 

submission, we do not see this letter as inconsistent with 

that of ll Februarv·~ 
J. .:1' but .rather as recognition that there 

had been a change of 

went into receivership, and the purpose of Mr King's letter 

of 21 March was to assure clients that the business of that 

c;() iT~ J~l anY' '(rJ as ' . oe1n9J' and had since l March been, taken Ct':/'er 



the appellant; and that an invoice/statement for work ne 

in March would lJ,e sent out in due course under the name of 

Ta:~i •rruc However little work was 

because on that the drivers walked out, taking, Mr King 

claimed, most of the Red ess 's clier1tele and 

oany of its financial records, particular i:hose relating 

tC) · t Andair division~ As a result of the receivership, 

and no doubt of this action too, the llan t and 

Alexandra's Couriers Ltd did not complete their isition 

of the Red ess 1 ~ 1 0 

~l ousrness9 

continued to ser rP some f that 's cus s .. 

Delivery ket;,s in the name of ir ess Ltd ~vere 

used .. One of those pr uced was for cartage done 
-. 

Nicholson duting March. And cartage evidenced these 

doc ts appears to ve been invoiced in t name of the 

appellani:, altho a letter sent to customers tne 

1988 refers to nwork per us on 

account of Andair Trans and states '' tr a11sact ions 

which occurred before March last, must be paid to the 

P,.ece i ver ¢ Those occurring after that date, should be paid 

direct to our account.n. 

Mr King asserted that the appellant had no contractual 

arrangement with the respondent 

explain wha had happened on the basis tj2t the appellant 

was doing no more 
.., . , . . 

acm1nlsr.er1ng Red Express 

Company's business nding acqu1sici n oi ics assets. 

ar ~nsement where 
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llant in order to carry out the ess ~s 

work In 0~ ew the e ide nee suggests strong ~ 
0 ~ 

whatever the arran t between t companies may have 

been, as 1 Mar Nicholson ' . was wor~1ng for the 

appellant: that t Express Company ha ng ceased to 

operate at the e of Fe uary the r continued to 

work during March for the appal t, 1n accordance with what 

the drivers were told at meeting in Fe uary. 

It needs to emphasised that this conclusion is 

on the evi esent before t Court. This is 

an inter appl tion, directed solely to whether 

there should be a stay, and it would wrong to e ess any 
·~ --

concluded vi~w on the merits of the dispute. is 

unfortunate that the Judge saw fit to do so_ It was 

emature to onounce liabili i he was not 

in a position to so on the material fore him, and his 

views can ve no relevance to a final determination of 

issues. of what Mr Meffin said in argui the al 

was direct to the rent conclusiveness of Judge"s 

findings. It was his case that a further examination of the 

facts mi t well lead to a different res t. That may be 

so. But it is not sufficient for an licant for a stay 

simply to show that there is a dispute. He must show that 

the dispute is genuine and substantial. For the reasons 

g1ven, we are disposed to think that that test has not been 

satisfied in relation t the first point in issue, whether 

there was a con ract between the parties. 
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There iR. however, the further point of quantum. The 

Judge correctly noted that there was no specific denial by 

Mr King of the amount alleged to be due to the respondent. 

But the application for stay itself makes a general denial 

of liability for that sum or any portion thereof, while 

Mr King's affidavit refers to the difficulties caused by the 

re~oval of records, with customers refusing to pay in the 

absence of proper documentation. There must be force in 

Mr Meffin's submission that the same records are necessary 

in order to establish what is due to the drivers, who were 

to be paid a .proportion of the charge for each consignment. 

The fact that- -the appellant was able to prepare an invoice . 

at the end of March shows that it had some r€cords, but its 

state of uncertainty is perhaps indicated by the 

endorsement: "This statement does not necessarily cover all 

work performed by us to the date of the statement.". 

A dispute as to the amount of a debt is not appropriate 

for resolution on the hearing of a winding-up application: 

a fortiori were the claims of the other sev-en drivers to be 

added in, by virtue of their joining as plaintiffs under 

R.700X. The issue on such a hearing is different: it is 

whether the company is insolvent. If it is, and a 

winding-up order is made, the amount properly payable to a 

creditor is determined in the course of the liquidation. If 

it is not, then no order can be made; and any dispute as to 

quantum remains unresolved. Mr King has asserted that the 

appellant is solvent, but as the Judge observed, he gave no 
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particulars. However, Mr Meffin informed us that the amount 

claimed has been paid into the appellant 1 s sol itorsw trust 

account, and awaits any order the Court may make in relation 

to it. Were that money to be paid into Court, ing 

nation of ·th·e llant's liabili 

actionff in the District Court the respondent 

would, we consider, have all the otection co 

reas isticallyy alternative would for 

the appellant to the full amount claimed not 

lson, but by other drivers too, in or 

furt r advertisi of the oceeding; and 

that \rmuld be i te unjusL It is to noted that thro 

or misunderstanding.·. ing alre 

n rtised in the Gazette; but t is of particular 

concern to llant is its advertising in a local 

For these reasons appeal is all ~· and o.cder s a:r e 

made restrain ng further publication of advertisinge and 

staying further proceeding in relation to t 

wi 2ng-up, pending resolution of the dispute in other 

proceedings; on terms that within seven of delivery of 

this judgment the appellant y the sum of $5,279-41 into 

Court, to be paid out in accordance with t outcome o£ 

those other proceedings. 
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The llar1t is enti to its costs in this Court 

.ar1c1 in t Court b;:?:low '" The or r for costs in t Hi 

Court is vacated and r aced an order for $400.00 in 

favour of defendant there. The costs of the appellant 

in this Court are fixed at $1,000.00 et r ~\lith 

dis sements, including the re le travelling expenses 

cf_counsel, and if necessary his reasonable accommodation 

expenses, to be settled by the Registrar. 
,-

Solicitors 

Neumegen & Co, Auckland for appellant 
Whaley & Garnett, Auckland, res ndent 


